Attachment B


Procedure of the Veterans’ Review Board

Extracted from a comparative study of the procedure of Federal Specialist Tribunals:  ‘The Procedure of the Federal Specialist Tribunals’ by Robin Creyke – AGPS Press publication – 1994.

The work involved an analysis of the procedures of the Social Security Appeals Tribunal, the Veterans’ Review Board, the Immigration Review Tribunal and the Student Assistance Review Tribunal.  The extract below relates solely to the procedure of the Veterans’ Review Board.  The responses to the questions posed have recently been reviewed for accuracy.

The work is a succinct examination of the procedure of the Veterans’ Review Board covering the following topics:

1. Appointments to and Composition of the Tribunal

2. Standing Requirements

3. Applications for Review

4. Listing Procedures

5. Notice

6. Pre-Hearing/Preliminary Conferences

7. Directions Hearings

8. Representation

9. Parties

10. Public Interest Privilege

11. Hearings

12. Procedure

13. Rules of Evidence

14. Tribunal’s Powers

15. Official Notice

16. Decision-Making

17. Precedents

18. Appeals

19. Miscellaneous

1. APPOINTMENTS TO AND COMPOSITION OF THE TRIBUNAL

1.1 How are members selected? For example, what qualifications are necessary for appointment to the Tribunal?

Appointments are made by the Governor-General (s 158).  There are four categories of Members they being the Principal Member, Senior Members, Services and ordinary Members.  The Principal Member and Senior Members are, as a matter of long practice, lawyers of broad experience.  Service Members are proposed to the Minister on request for a list of suitable candidates and, again as a matter of long practice, are persons of extensive military experience.  Ordinary members are drawn from a wide cross section of the general community.  The essential selection criteria applied to all personnel are:

· Strong written and oral communication skills;

· Strong analytical skills;

· Capacity to examine complex legislation and decision of courts and tribunals, identify essential criteria and principles and apply those criteria and principles with sound judgement.

· Capacity to quickly identify issues, reach a consensus decision (by majority) and to accurately and fluently type the reasons for that decision.

1.2 How are members recruited (for example, public advertisements) and selected?

Senior Members and Members are generally recruited by public advertisement.  In the case of Services Members, national ex-service organisations are invited to submit the names of suitable people (s 158 (3)).  Applicants are short-listed for interview and following interview, recommendations are put to the Minister who, in turn, makes recommendations to Cabinet which in turn proposes appointments to the Governor-General.  There is no statutory requirement for this procedure.

1.3 Are appointments made for political reasons?

All appointments are made by the Governor-General following a careful interview process in which applicants are assessed against selection criteria

1.4 What grounds of, and procedure for, removal of a member from office?

Members may be removed by the Governor-General for proved misbehaviour or for physical or mental incapacity (s164(1)).  A member may also be removed from office if the member becomes bankrupt; applies to take the benefit of any law for the relief of bankrupts or insolvent debtors; compounds with member's creditors; assigns the member's remuneration for benefit of creditors; or, is absent from work, other than on leave, for 14 consecutive days in the case of a full time member or 28 days in any 12 months; or fails without reasonable excuse to disclose any conflict of interest (s 164(5)).

1.5
What is the term of office of members? Are they appointed sessionally?

Members are appointed for a period not exceeding 5 years (s 159(1)).

1.6        Are members full-time or part-time?

A member may be appointed as either a full-time member or part-time member (s159(5)).  In 2003 there were 44 part-time members and one full-time member.  The Principal Member is statutorily required to be a full-time appointment (s 158 (4)). 

1.7        How are members remunerated?

Members are remunerated in accordance with rates set by the Remuneration Tribunal (s 160)

1.8  
What is the composition of the Tribunal?

The Board comprises a Principal Member, Senior Members, Services Members and Members.

1.9
How many members sit on the Tribunal?

The composition of the Board is normally 3 members (the Principal Member or a Senior Member, a Services Member and one other member) (s141(1)). If the Minister approves, for a particular review or a particular class of reviews, it may be constituted by the Principal Member or a Senior Member; or one member who is not the Principal Member or a Senior Member only (s 141(2)).  A panel can also comprise the Principal Member, a Senior Member and a Services Member (s141(1A)).

1.10
Is there provision for the presence on the tribunal of someone with a special interest or expertise?  How many expert members are there on the Tribunal?

The Act requires there to be a Services Member on the Board.  Services Members are nominated to a list of suitable candidates on request by the Minister and are then subjected to selection interviews.  The Board maintains approximately equal number of each category of member.

1.11
If there are any special categories of members must the tribunal always include all categories of members?  If not, in what circumstances may variations occur?

See 1.9.

1.12 Is there provision for a "departmental representative"?

NO.

1.13 In what circumstances must someone with special interest or expertise be on the tribunal?

See 1.9.  A Services Member will normally sit on each panel.

1.14
Must the Tribunal include a member or members with legal skills?
As a matter of practice, all Senior Members and the Principal Member have legal qualifications(40.8).

1.15 What is the composition of the Tribunal in a particular case?

See 1.9

1.16
Who determines what is the composition of the Tribunal: for example, the Senior Member or the President?

The Principal Member may give directions in writing as to the composition of the Board for the purposes of a particular review or particular reviews, or for reviews at a specified place during a specified period (s143).

The Act requires that the Board shall be constituted by the Principal Member or a Senior Member, a Services Member and one other member (s 141(1))

With the approval of the Minister, the Board, may for the purposes of a particular review, or of a review included in a particular class of reviews, be constituted by the Principal Member or a Senior Member, or one other member, not being the Principal Member or a senior Member only (141(2)).

1.17
Is there a minimum or maximum number of tribunal members who should hear any particular case?

Generally, the number of members of the Board is three (s 141(1)).  For variations to the normal composition see 1.9.

1.18
In what circumstances can the tribunal be reconstituted with less than the original number of members?

With Ministerial approval there may be single members hearings for a particular review or class of reviews (s 141(2)).  If a member of a panel ceases to be available to sit or is directed by the Principal Member not to complete a hearing (s143(2)). The remaining two members may conclude the hearing (s 144).

1.19
Is there provision for the reconstitution of the Tribunal once a hearing has commenced; for example, when a member is incapacitated, has died, or may be biased, or for other reasons?

If a member ceases to be a member or is unavailable to continue a review, the Board is deemed to be constituted by the remaining two members until and unless the Principal Member reallocates the review (s144(1)).  The absence of a member may be due to a direction by the Principal Member or "for any reason" including ceasing to be a member (s 144(1)).

1.20
What is the role of expert members on the panel?

The role of members is not specified in the Act but it is widely expected that the Services Member brings some practical knowledge of military procedure and operations to a hearing.  It is assumed that each member brings his or her particular expertise to bear when deciding matters on review.  The role of the Services Member was discussed in DPP v Ruxton (1984) 2 RPD 39.

1.21
Who presides at the hearings?

The presiding member is either the Principal Member, if that person is on the tribunal, or a Senior Member (s146).  The Principal Member may also give direction for a Member or Services Member to act as Senior Member.

1.22 Is there a head of a tribunal?  If so, is that person given special powers, for example, in deciding the composition of the tribunal; in the hearing or urgent or interlocutory applications; by being given a second or casting vote to assure a majority?  If not, who undertakes these functions?

There is a Principal Member of the Board.  The role of the Principal Member includes:

· Acting as presiding member of the Board (s141(1)(a))

· Deciding what procedure should be followed in general or at a particular hearing(S148(5); 12.39.

· Ensuring the efficient operation of the Board ( s 142(2)(a));

· Arranging the business of the Board ( s142(2)(b));

· Determining whether an application should be dismissed for delay or whether to grant an extension of time beyond the two year "standard review period" (ss155AA and 155AB)

· Request further information under s 148(6A).

1.23 How does the Tribunal deal with issues which arise on which specialist expertise is needed when no such expertise is present among the tribunal members?

The Board may adjourn a hearing and request the Secretary of the Department, to arrange for an investigation or medical examination the Board thinks necessary in relation to that review and to forward to the Board a report of the investigation or examination to enable it to make a decision (s 152).  The Principal Member or his delegate may also request further information under s148(6A)(c).

1.24 Do members receive remuneration?

Yes. (s 160).

1.25 How does the Tribunal deal with alleged bias on the part of a member?

No member shall sit on a review in which the member has any pecuniary or other interest which might conflict with the performance of the member's duty (s 165).  More detailed guidelines exist in the VRB Operations manual (11.14).

1.26 Are there provisions as to the composition of the Tribunal for the purpose of subsequent reviews of the same case?

This is a listing consideration (Operations Manual 7.4.1).

2. STANDING REQUIREMENTS

3. APPLICATIONS FOR REVIEW

3.1 Can the application be made in writing or orally (in person or by telephone)?

An application for review must be in writing and must be lodged with the Department (s136).

3.2 Must the application be in any particular statutory form?

There is no particular statutory form but the Department issues application forms which can be used (2.6)

The application may, but does not have to, specify the reasons for the application (s 136).

3.3 Is the place of lodgement specified?

The application must be forwarded or delivered to an office of the Department (s 136).

3.4 Is internal review available?

There is no right to internal review by the applicant.  However, the applicant may contact the Commission following a Commission decision and the Commission may choose to conduct a review (s 31).

The Commission has a general discretion to review its decisions before the time limit for making applications for review to the Board has expired or if there has been an application to the Board for review, before the Board has made a determination.

As a matter of general practice a delegate of the Commission reviews all applications made to the Board.

3.5 Must internal review, when available, be sought before review by the Tribunal?

No. Internal review is a matter within the discretion of the Commission (s 31).  If the applicant does not apply to the Board within the time limit and the Commission reviews the decision under s 31 and does not revoke or vary the decision, the applicant can not then seek review of that decision (s 135(2)); 

3.6 Are there any requirements that have to be satisfied before the primary decision or any decision can be reviewed by the tribunal?

The Department is required to prepare a report within six weeks referring to the evidence that it considers is relevant to the review (s 137).

3.7 Is there a time limit for making applications for review?

There are strict time limits under the VEA for lodging applications for review.  An application for review of an entitlement to pension decision must be lodged within 12 months after service on the person of a copy of the Repatriation Commission decision (s135(4)).  An application for review of an assessment of pension decision must be lodged within three months after service on the person of a copy of the Repatriation Commission's decision (s135(5)).

3.8
Is there an application fee?

No.

3.9       Can an application fee be refunded if the application is successful?

Not applicable

3.10 Can the applicant obtain an extension of time to seek review?


The VRB has no discretion to extend the time limits for lodging applications for review by the VRB.  If an application for review is lodged outside the time limits, the VRB is not permitted to review the Repatriation Commission's decision.

3.11 Is there provision for opposing an extension of time in which to seek review?

Not applicable.

3.12 Must the application for review set out the reasons for which review is sought?

Stating reasons is optional (s 136(1)).

3.13 Is the applicant limited to the reasons for review stated in the originating              application?

No.

3.14 Are there provisions which allow amendments to the originating application?

No.  

3.15 Who may make an application?

The persons who may apply are:

A veteran or dependant

A person approved by a veteran or dependant;

A person approved by the Commission in cases or physical or mental incapacity

A parent or guardian of a dependant (s136(2)).

If the claimant has died, the person's legal personal representative or someone approved by the Commission may take such action as the claimant could have taken (s126(1) & (2)).

3.16 If the applicant is under age or suffers from some mental or physical disability are there provisions for someone else to bring the appeal?

A veteran or his or her dependant can approve another person to bring the application on his or her behalf (s136(2)(b)).

Applicants who are unable, due to physical or mental incapacity, to approve another person may have a representative approved by the Commission (s136(2)( c))

In the case of dependants under 18, the parent or guardian or a person approved by the parent or guardian may appeal. If there is no parent or guardian alive the Commission may approve a particular representative (s 136(2)(d)).

3.17 Can an application be dismissed?

Where an application has been lodged for more than two years, and a hearing date has not been set and the Principal Member or his delegate considers that the applicant should be ready for hearing, the Principal Member or his delegate must write to the applicant seeking a written statement indicating that they are either ready for a hearing, or providing an explanation as to why they are not ready to proceed. If a written statement is not received within 28 days the application must be dismissed.  If a statement is received but the statement does not contain a reasonable explanation for the applicant's failure to be ready, the application must be dismissed.  If the explanation is considered to be reasonable, the applicant and the Repatriation Commission are notified. If a hearing date has still not been set 3 months after giving such notification, the applicant is then written to again requesting another written statement within 28 days from receipt of that letter.

3.18
Is there provision for the parties, including the applicant, to consent to the withdrawal or dismissal or the application?

Prior to commencement of their first hearing, an applicant has a right to withdraw his or her application in full or in part.  Once the hearing of an application has commenced, an applicant requires the consent of the VRB panel to withdraw their application.  If the Commission exercises its discretionary right of review prior to the determination of the matter by the Board, and the result is favourable to the applicant, the Commission will suggest that the applicant should withdraw the matter.

3.19 Are there any specified requirements for withdrawal of an application?

Once the hearing of an application has commenced, an applicant requires the consent of the VRB panel to withdrawal their application. (s 155)

4. LISTING PROCEDURES

After receiving the application the Board must serve notice on each party that the Board is to review the decision and requesting each party to advise the Board, within a reasonable time specified in the notice, whether the party wishes to appear at the hearing and, if so, whether the party will be represented (s 148(1)).  When either party informs the Board that it wishes to appear, the Board is to fix a date, time and place for a hearing and serve notice of these matters on each party.  Cases are usually listed for hearing in the chronological order in which the VRB receives the Certificate of Readiness for hearing.  If a party does not wish to appear, the Board may hear and determine the review in the absence of that party.

4.2 Can urgent matters be given priority? 

The VRB recognises that there may be a circumstances in which some cases should be afforded an urgent listing priority.  An early hearing may be arranged where a delay in hearing may cause prejudice to an applicant's mental or physical health or where a delay in listing may prejudice the effectiveness of a later hearing.  Hearing may also be arranged in a more suitable location (for example a hospital bedside, video conference) when necessary.

4.3
What procedures are adopted when an applicant fails to proceed?  For example, is there a deferred list?  Is the application removed from the list?  Do time limits apply?

See 3.17

4.4
Is the applicant able to request the tribunal to remove an application for review from a list with a right of reinstatement?  Is the Tribunal able to relist of its own motion?

In most cases the VRB hearings are not listed until a certificate of readiness is received.  If the applicant is unrepresented, the applicant can request that the hearing be delayed.  Note the effect of s 155 AA which means that an application cannot be delayed beyond two years.

4.5
Is the Department able to request the tribunal to remove an application for review from the list with a right of reinstatement?

No.

4.6
Is there possibility for joinder of actions?  If so, in what circumstances:  for example when the facts and/or the issues are substantially similar and the parties agree?

No, because the hearings must be in private (s 150).  Related decisions affecting the one applicant can be heard together.

5.
NOTICE

5.1 Is there a requirement that notice of an application for review be given to the responding party within a reasonable time or a fixed time?

All Applications must be in writing and must be forwarded to, or delivered to and lodged at the Department which registers them and then sends them onto the Board (s 136).  There is no arrangement for formal notification to the Commission. 

5.2
What are the requirements as to notice of the place and the nature of the hearing?
Parties who have advised the Board of their intention to participate in the hearing are notified of the time, date and placed fixed for the hearing. If the Registrar so directs, before the time and date are fixed, applicants are contacted to ascertain their availability.   A Hearing Attendance letter is used which should be sent out as soon as listing has occurred.  Applicants return an acknowledgment card indicating they have received this letter. The Commission is advised by letter as soon as listing has occurred.

5.3
Is there a requirement that notice be given of all the issues to be considered?  If not, what procedures does the tribunal adopt to ensure that parties are not disadvantaged by absence of notice?

The applicant receives the departmental report and any other relevant information (ss137 & 153).  At the commencement of the hearing the Board ensures that both parties understand the issue(s) under review.  It is open to the applicant to seek, or the Board to grant on its own motion, an adjournment if any difficulty is perceived in understanding.

5.4
What documents are provided to the applicant?

The applicant receives the s137 report from the department and any other information received from the department or the Board (ss137 & 153).  Any confidential or prejudicial information can be excluded at the Board's discretion.

5.5
Is the applicant provided with extracts from the Department's policy manuals, guidelines, ministerial directions etc?

The Board does not provide extracts from the Department's policy or guidelines etc.  However all applicant's receive a pamphlet when their application is received by the Board, which provides general information on how their application will be handled and what they can do to prepare their case for hearing.

5.6
If the hearing relates to a matter of public interest is there a requirement that notice has to be given more widely, for example, in a newspaper?

No.  Hearings are not open to the public except in special circumstances. (s 150).

6. PRE HEARING/PRELIMINARY CONFERENCES

6.1 What assistance is available to parties to prepare for the hearing?

Applicants are sent out a brochure which gives important general information about the Board. The Board also publishes VeRBosity which is mailed to an extensive list of veterans, ex-service organisations and others in government, academia and the community.  The Board libraries are available to applicant's and their advisers. Unrepresented applications, which are ready to be heard, are appraised by a Registrar to determine whether further investigation is required before a hearing date is set. This may or may not involve contacting the applicant.

6.2
Is there provision for the settlement of an application for review before the hearing?

No, but for entitlement matters the Board may make a decision favourable to the applicant solely on the papers before the hearing.  This procedure is rarely adopted.

6.3       Are there procedures for mediation?

No.

6.4
Is there provision for the informal discussion of issues; for example at preliminary conferences?

No.

6.5
Is the holding of a preliminary conference mandatory or optional?

Not applicable.

6.6 If optional, who may initiate a preliminary conference: the Tribunal or either party?

Not applicable.

6.7 Does the Department attend the conference?

Not applicable.

6.8
Does the Act prescribe a certain number of preliminary conferences? If so, what is the main purpose of each?
Not applicable.

6.9
When does the first pre-hearing conference occur?  Is there a time limit for when it must occur?

Not applicable.

6.10
Who presides at a preliminary conference?

Not applicable.

6.11 Does the same person preside over all preliminary conferences that are held? If not, in what circumstances may a different person preside?

Not applicable

6.12 How and when are people advised of the date for the commencement of a preliminary conference?

Not applicable.

6.13 What practice and procedure is adopted for the conduct of a preliminary conference? Is it the same as in the hearing before the tribunal?

Not applicable.

6.14 Can directions be given by the member conducting a preliminary conference?

Not applicable.

6.15 Is evidence  of what was said at the preliminary conference permitted to be given at the hearing before the tribunal?

Not applicable.

6.16 Is there provision for a party to object to the presence on the tribunal during the ultimate hearing of a member who was present or had presided at a preliminary conference?

Not applicable.

6.17 What is the Tribunal's role in relation to the agreement made by the parties at the preliminary conference?

Not applicable.

6.18 Can preliminary conferences be conducted by telephone?  If so, is this at the Tribunal's discretion?  Can the parties insist on personal attendance?

Not applicable.

6.19 Must the documentation be sent to the applicant before the preliminary conference?  Is it sent by the Tribunal or Department?  Within what time limit?

Not applicable.

7. DIRECTIONS HEARINGS

This section is not applicable to VRB.

8. REPRESENTATION

8.1 Does the applicant have a right of appearance?

Yes. (s 147)

8.2 May an applicant be represented? By Whom?

Yes.  Applicants can be represented at hearing at their own expense by anyone other than a lawyer (s147(2) & (3)).

8.3 Does the Tribunal encourage a self-represented person to seek professional assistance? If so in what circumstances?

After receipt of the application, all applicants are sent an Applicant's Advice Sheet, which provides information about the availability of advice and representation.  The VRB brochure also provides information on representation at the hearing.

8.4 May an applicant be legally aided?

Although a lawyer may help an applicant prepare a case, they may not appear before the Board. (s 147(2)).

8.5 If a person is self-represented, what procedures are adopted to ensure fairness?

Unrepresented applicant's are assisted by the Board and the Board's registry staff to understand the system and to find out where to get advice.

8.6 Is partial representation permitted: that is, is a person assisted to present evidence, when necessary, by someone else?

Lawyers can help applicants prepare their cases, although they can not appear before the Board. (s 147(2)).  Lay advocates provided by veteran organisations assist applicants in the majority or cases.

8.7
May the respondent appear before the Tribunal? If so, does the respondent generally do so?

The Repatriation Commission can be represented at the Board (s 147). In practice, it rarely does so.

9. PARTIES

9.1 Who are the parties?

The applicant and the Commission (s 147).

9.2 Is there provision for another party to be joined to the proceedings at a date after the application for review has been lodged?

No.  The only parties are the applicant and Commission (s 147).

10. PUBLIC INTEREST PRIVILEGE

This is not applicable to the VRB.

11. HEARINGS

11.1 Does the Tribunal use telephone or video conferences?  If so, in what circumstances?

Yes.  Part of the hearing may be conducted by telephone when a party is unwilling or unable to attend or it is appropriate or expedient to obtain evidence by the telephone, for example taking evidence from a medical practitioner. Video hearings are arranged usually for a veteran in a regional centre who cannot attend a VRB office for a hearing.

11.2 Is the hearing taped?

Yes.  Each hearing is recorded on an audio tape.

11.3 Is an oral hearing required in all cases?  If not, describe the circumstances in which there is a hearing solely on the papers?

No. The applicant may choose not to attend the hearing or to be represented (to have an in absentia hearing), in which case the Board will determine the application on the papers

11.4
What are the options for the Tribunal when one party is not present at the hearing? Is the application for review dismissed?  Or can the tribunal proceed in the absence of either party? Or is the matter adjourned to enable the parties to be contacted?

The Board can proceed in the absence of either party, contact the person by telephone, or adjourn to a later date (s 151).

11.5 Are there provisions dealing with the postponement of hearings?

The Board has the discretion to allow a request for postponement from either the Commission or the applicant.  

11.6 May the parties make submissions or call evidence?

Yes, parties may call witnesses and examine them and the Board may summon persons to attend to give evidence and produce documents. This rarely occurs and evidence is normally provided in writing.

11.7 Which party normally commences giving evidence?

The presiding member decides.  If the Commission appears it usually presents first.

11.8
Are hearings generally required to be held in public?  If so, is there power to direct that hearing to be held in private?

No, all VRB hearings must be held in private (s 150).  The presiding member may give directions as to who may be present and may, if requested by the applicant permit a hearing or part of the hearing to be in public.

11.9
If a direction is given that a hearing be held in private, under what circumstances and subject to what conditions may the tribunal so direct: circumstances or professional capacity and reputation?

Not applicable.

11.10
If a private hearing is allowed what limitations are imposed on the persons who may be present?

In practice, the applicant, friends, family members, or the applicant's spouse as well as the applicant's representative, are permitted to be present but no-one else.  Witnesses may be asked to wait outside the hearing room until the applicant has finished giving evidence.

11.11 May observers attend?

Hearings are in private but the presiding member may give directions as to the persons who may be present (s 150).  The parties must consent to all observers.

11.12 Does either party have the opportunity of presenting its case to the tribunal in the absence of the opposing party?

Not if both parties indicate they wish to attend the hearing.  However, as noted, the Commission rarely attends.

11.13 Is the Tribunal required or able to operate in an adversarial manner?

The Board is not bound by technicalities, legal forms or rule of evidence.  Hearings and its procedures are to be as informal as possible (s 138).  The Commission rarely appears at Board hearings which further enhances its non-adversarial mode of operation.  Should both parties be present there is capacity for examination and cross examination of witnesses by the parties.

11.14 Is there a right to have an interpreter?

There are no provisions relating to interpreters in the Act or the Operations manual. However, in the interests of natural justice, an official (accredited) interpreter would be permitted at a hearing.

11.15 Are there special guidelines for the use of interpreters?

Not applicable.

11.16 Can non-accredited interpreters be used?

Not applicable.

11.17 Will a hearing be adjourned if an interpreter is not in attendance when it is clear one is needed?

Yes, for example, in the case of applicants who are non-English speaking widows.

11.18 If an interpreter is provided, who is responsible for arranging for the interpreter to be present? Who pays?

If the Board deemed that an interpreter were necessary for the proper conduct of the hearing the Board would arrange the interpreter and pay for it.

11.19 Is the Tribunal's jurisdiction limited (for example, as to types of decisions)?

Yes.  Only claims for disability pensions or increase in disability pensions and for an attendant allowance are reviewable (s 35).  An exception is the decision not to grant a disability pension because the person has refused to undergo a medical examination (s19A).  Service pensions and other allowances and benefits are not reviewable by the Board; external reviews of service pensions are undertaken by the AAT.  There is no right of review for many benefits under the Act.

11.20 Are there any guidelines for deciding jurisdictional questions?

The Department (which receives all applications) must forward to the Board the doubtful applications, that is, those where the jurisdiction is not clear or the case is sensitive.  At this point if the Registrar is doubtful as to whether the Board has jurisdiction the application is listed for a priority hearing on both jurisdictional and substantive issues.  Note that there are very detailed guidelines as to how to deal with jurisdictional issues. (Operations manual section 2)

12. PROCEDURE

12.1 Is the procedure of the Tribunal within the discretion of the Tribunal?

Subject to the procedures in s 148(1) - (4) (re listing etc), the Principal Member may give directions as to procedure, either generally or in relation to a particular review.  The Board must satisfy itself with respect to, or determine, as the case requires, all matters relevant to the review (s 139(2)).  In conducting a review, or in making a decision the Board is not bound by technicalities, legal forms or rules of evidence and must act according to substantial justice and the merits and all the circumstances of the case (s 138(1)).

12.2 May the Tribunal vary the procedure where desirable in the interests of justice?

Yes. The Principal Member may give directions as to procedure either generally or in relation to a particular review.  The Presiding Member may also give directions on matters where there is no prior direction by the Principal Member (s 148(5) and (6)).

13. RULES OF EVIDENCE

13.1
Are there provisions dealing with the applicability of the rules or evidence?  If so, what are they?

The Board is not bound by technicalities, legal forms or rules of evidence (s 138).  The Board is to act according to substantial justice, the merits and all the circumstances of the case (s 138) and shall take into account any difficulties in ascertaining the existence of any fact, etc, due to the passage of time or deficiencies in public records (s138(1)).

13.2 Is it permissible to present the Tribunal with an Agreed Statement of Facts?

There is no provision for this in the Act. The Board must determine all facts.

13.3
Does the Tribunal have discretion to accept evidence by telephone?

Yes. This is done when the party is unable or unwilling to attend or is expedient or appropriate to obtain evidence by telephone.

13.4
If the Tribunal accepts telephone evidence, under what circumstances and subject to what safeguards (if any): for example to ensure the identity of the witness or the truthfulness of the evidence?

None is specified in the legislation. However, in practice, the Presiding Member will determine the identity of the witness and has the power to take evidence on oath. All hearings are recorded on audio tape.

13.5
Can the parties make written submissions?

Yes (s 147(2)).  Parties may make such written submission as the party or the party's representative considers relevant.  In addition, the applicant may provide written comments to the Department concerning the departmental report; these comments are forwarded to the Board.

13.6 Is there any time limit on the applicant providing evidence?

None is specified in the legislation.  But any additional evidence should be sent to the VRB as soon as possible prior to hearing and must be received before the decision is finalised.

13.7 Is there any requirement for formal pleadings?  If so, in what circumstances?

No.

13.8 Are there any provisions controlling the order in which evidence is provided?

The order is a matter for the Presiding Member but usually if the Commission appears, they go first.  The parties are permitted to examine their witnesses who are then cross-examined by the other party.  Parties may also make final submissions.

13.9
To what extent can members make suggestions to a party as to the presentation of a party's case?

No specific advice can be given on how to handle a case or what issues to raise.  In practice, the Board gives advice on unrepresented applicants about the advisability of obtaining representation and maybe also suggest that the applicant needs to provide additional evidence etc.

13.10 What procedures does the Tribunal adopt if left in doubt as to the reliability of  evidence or the credibility of witnesses?

The Board has power to adjourn a hearing to obtain further evidence, to administer an oath or affirmation, or to summon a witness to attend and give evidence or to produce documentation (s151(1) & (2)).

13.11
Can expert evidence be called? If so, by whom? In what circumstances?

The Board has general powers to call witnesses to give evidence or to produce documents and the Board may request the Secretary of the Department to provide further documentary evidence or arrange for investigations, including medical examinations, which will provide information to enable the Board to make a determination (ss151 and 152).

13.12
How does a specialist member deal with expert evidence that does not accord with the views of that member?

The Board does not have specialist members. On expert evidence however, there is considerable case law in this jurisdiction on the effect of conflicting medical evidence and how to reach the required standard or proof in those circumstances.

13.13
Are there any provisions relating to the protection of information or evidence submitted in confidence or specialist medical evidence?

The statement of reasons by the Board served on the applicant shall not refer to the information that, in the opinion of the Board, is of a confidential or prejudicial nature (s 140). The Board may withhold from the applicant, but may disclose to the applicant's representative, information which, in the opinion of the Board is of a confidential or prejudicial  nature (s153(2)).  There are detailed guidelines on how the Board should exercise this discretion.

13.14
Is there any express onus of proof on either party?  If so, on whom? In what circumstances?

The Act specifically states that the onus of proof is not to be placed on either the applicant or the Commission (s120(6)).

13.15 What standard of proof is normally applied?

There are two standards of proof which must be applied by the Board.  The "reasonable hypothesis" test which requires disproof to the criminal, beyond reasonable doubt, standard.  This standard applies in the case of those veterans who have 'operational service' , in effect, service overseas or equivalent service within Australia (ss6, 120(1) and (3)). The alternative standards is the civil standard, on the balance of probabilities, which is used in relation to applications from those with 'eligible war service', and 'defence service' as defined in s68, that is, those who have not served overseas (Veterans' Entitlement Act 1986 (cth) ss 7 and 120(4)).

13.16 Is the Tribunal able to inform itself of any matter?  If so, in what circumstances and what steps are taken (if any) to advise the parties of the information so obtained?

The Board has a duty to satisfy itself with respect to all matters relevant to the review (s 139(2)).  The Board has all the powers of the Commission (s139(3)).  On that basis the Board or the Principal Member may, at any time, request the Secretary to forward further documents, obtain and forward documents, or make an investigation or medical examination the Board thinks appropriate and report to the Board (ss148(6A) and 152).  Section 153 requires the Board to make available to the applicant all the information provided by the Commission before the hearing (unless confidential).  The Board also makes available to the Commission any further material provided by the applicant which has not previously been considered by the Commission.

13.17
Can the Tribunal authorise another person to take evidence on its behalf?

Yes (s 151(5)).  The presiding member may authorise a member or other person to take evidence on oath or affirmation on behalf of the Board.  The person authorised has power to swear and to administer the oath or affirmation.

13.18
If the Tribunal operates in an inquisitorial manner (for example when only one party is able to or routinely appears) what role do members play?  Are they advocates, prosecutors or other?

See 11.13 and 13.9 and 13.20

13.19
Are submissions or evidence received from the parties orally, in writing, or both orally and in writing?

Both. (s147(2)).

13.20
Does the Tribunal have authority to exclude evidence which is irrelevant or immaterial?  If so, in what circumstances?

No specific authority is stated in the legislation.  The Board will accept irrelevant or immaterial evidence but give it appropriate weight.  In practice, when an applicant's or witness' oral evidence is clearly immaterial the board would steer the person on to the relevant issues.

13.21 Is affidavit evidence permitted?

There is no mention of this power in the Act or the procedure manual.  Parties may make written submissions and statutory declarations are commonly received, for example, as to smoking history or consumption of alcohol.

13.22
Can further evidence be received after the hearing: for example, if submissions (especially on the law) have been missed out, or the case has presented unforseen difficulties?

No further evidence can be received after the hearing.  However the Board can decide to adjourn a matter and seek further information.

13.23
What capacity does the tribunal have to withhold evidence from a party to the proceeding: for example because of the danger to the applicant's mental or physical health, or because of public interest or national security?

The statement of reasons by the Board need not refer to the information that, in the opinion of the Board, is of a confidential nature, or the communication of which to the applicant might be prejudicial. The Board may refrain from making available to the applicant, but may make available to the applicant's representative, information which, in the opinion of the Board, is of a confidential nature or the communication of which might be prejudicial to the applicant's physical or mental health and wellbeing.

13.24 What are the procedures, if any, for the service of documents?

Within six weeks of receiving an application to the Board for review the Secretary of the Department must prepare a report on the evidence on the file in the Department and serve it on the applicant (s 137(1)).  Confidential or prejudicial information on file may be excluded (s 137(2)). The applicant may make comments on the material within 28 days of service and the report with any comments and any supplementary report are then serviced on the Board (s 137(3) and (4)).  The Board must, before the hearing, also provide either party with copies of any further information supplied to it by the parties.  Confidential or prejudicial information may again be excluded (s 153)).

13.25 What are the requirements, if any, for exchange of documents and statements of evidence from the witnesses before the proceedings?

The Department is required to provide a departmental report to the applicant within six weeks of receipt of the application for review. The departmental report must refer to evidence under the control of the Department that is relevant to the review (s 137).

The report need not refer to information which the Department believes is confidential or prejudicial to the applicant's physical or mental health.  On receipt of the report the applicant has 28 days, subject to any extension obtained after a written request to the Department, to make any comments on the report.  As soon as practicable after the 28 days the Department must send the departmental report, the applicant's comments and a further departmental report if the Department conducts any further investigations following receipt of the applicant's comments, to the Board.

The Board must make available to the applicant any further information received from the Department before the hearing; and must make available to the Commission any further information received from the applicant when the Board is of the opinion that the information contains or foreshadows evidence or a submission that has not been considered by the Commission (s 153).  The section permits non-disclosure of information which is, in the opinion of the Board, confidential or prejudicial to the applicant's physical or mental health or well-being, or may order that disclosure only be made to the applicant's representative.

There are detailed guidelines for the identification by the Board of any relevant information not before both parties and for the provision by the Board of the information to the parties under s 153.

13.26 Is the entire departmental file made available to the Tribunal and the applicant?

No.  The Department is required to serve a departmental report on the applicant, that is, a report "referring to the evidence under the control of the Department that is relevant to review", within six weeks of receiving an application for review (s 137).  The Act requires all applications to be directed to the Department.  The applicant has 28 days in which to make any comments to the Department concerning that report.  The Department must forward 'all relevant documents' including any comments received from the applicant and, if any further investigations resulted, a supplementary report referring to any further evidence obtained.  This must be done as soon as practicable after comments by the applicant or further investigation by the Department.  The departmental report includes copies of the relevant documents from the Department's files.  The Department's files are made available to the Board for the hearing or as otherwise required.  Note that the Department can withhold, or provide only to the applicant's representative, information that is confidential or which might prejudice the applicant's physical or mental wellbeing.  The Board may require the Department to supply files.  Generally, under the FOI Act, the Department provides the applicant with access to departmental files, except documents which are confidential or prejudicial to the applicant's mental or physical wellbeing.  An applicant may not have access to Departmental files while those files are on loan to the Board. Instead, the Board will return the Departmental files to the Department should access be required. The Department usually sends the files on loan to the Board 5 days before the commencement of hearings.

13.27 Is there provision for the compulsory production of evidence at a hearing?  If so, to whom must the evidence be provided?

See 13.30

13.28 Are there any restrictions on the kinds of documents which can be used in the hearing?

No

13.29 What happens to documents after the hearing is concluded?

The Departmental files are returned to the Department.  Audio Tapes are retained for 2 years following the day of the final hearing.

13.30 Is the power to summon witnesses given to the Tribunal?  If so, in what circumstances it is exercised?

The Board may summon a person to appear to give evidence and to produce documents referred to in the summons (s 151).  The applicant can be compelled to give evidence. (s151(3)).

13.31 Can the parties request the Tribunal to issue a summons?  Does the Tribunal retain a discretion to do so?  If so, where does the Tribunal exercise that discretion?

This situation is contemplated by s 171 which states that witnesses summoned at the request of the applicant shall have their expenses paid by the applicant, subject to the Board's discretion.

13.32 Does the Tribunal have the power to administer an oath or affirmation?  In what circumstances?

Yes (s151) but the Board generally does not require this.

13.33 To what extent can the tribunal itself question the witnesses?

Neither the Act nor the Operations Manual states how and who may question the witnesses but the Board may question parties (s139(2)).  The Presiding Member will normally pose questions raised by the Board although all members may pose questions

13.34 Is cross-examination of the witnesses allowed? By the Tribunal? By either party?

Both parties may examine their witnesses and cross-examine witnesses called by the other party. There is also an opportunity to re-examine witnesses.

13.35
In what ways does the Tribunal assist self-represented people to examine or cross examine witnesses?

The Board does not assist parties but, in practice, the Board would undertake the examination or cross-examination function in its role of informing itself in order that it may make a determination ( s139(2).

13.36 Is there provision for the Tribunal of its own motion to call further witnesses (including expert witnesses) to present evidence or to require submission of a written report?

The Board has a general power to summon witnesses but present procedures do not contemplate the Board doing so of its own motion.  Expert or medical reports on an investigation or medical examination can be requested under s 152.

13.37 In general who meets the costs of the witnesses?

Witnesses who are summoned to appear are entitled to fees and expenses in accordance with the regulations.  Where the witness is summoned at the request of the applicant the applicant pays.  In all other cases the Commonwealth pays but the Board has a discretion to direct that fees and expenses be paid in whole or in part by the Commonwealth.

13.38
Are witnesses given the same protection, and subject to the same liabilities as witnesses in the High Court: for example, failure to attend and refusal to answer questions etc attracts the same penalties?

Yes.

13.39 What penalties are incurred when a witness refuses to attend or answer           questions?

Failure to attend after being served, as prescribed with a summons to appear before the Board and tendered reasonable expenses: penalty six months imprisonment or $1000 or both (s168).

Refusal to be sworn or answer questions, refusal or failure to produce documents: penalty six months imprisonment or $1000 or both (s169)

Giving false or misleading evidence intentionally: penalty twelve months imprisonment or $2000 or both (s169)

13.40
To what extent do the rules of privilege apply to Tribunal proceedings?
Witnesses have the same protection as witnesses before the High Court (s167(3)).

13.41  Is representation allowed for a witness?

This is not specified.  The Act allows "parties" to be represented (s147).

13.42
Does the Tribunal have to satisfy itself of the qualifications of expert witnesses: for example a medical practitioner's qualifications?

As a matter of course the Board must be satisfied as to 'expertise'.

14 TRIBUNAL POWERS

14.1 If the Tribunal considers it desirable can there be an oral hearing even though not requested by the applicant?

Yes.  The Board has the power to take evidence.  The Act assumes that oral hearings are to be held (see 22 150 and 151)

14.2 What are the Tribunal's powers on review?

The Board can affirm, vary, or set aside a decision and substitute another decision (s139).  When the Board sets aside a decision refusing a pension and substitutes a decision to grant a pension the Board must assess the rate of pension to be paid or remit the matter to the Commission to assess the rate (s139(4)).  In general, the Board has all the powers and discretions of the Commission (s139(3)).

14.3 Does the Tribunal have the power to adjourn the hearing?


Yes.  There is a general power to adjourn from time to time (s 151(1)(b)) and power in s 152 (2) to adjourn where the Board requests information from the Department under s152(1). Where a Board sits as a quorum of two members, and those members cannot make a majority decision, the hearing must be adjourned under s149.

14.4 In what circumstances does the Tribunal have power to adjourn hearings: for example, where the evidence before the tribunal is unsatisfactory or so inadequate as to form no proper basis for a conclusion?

The general power is s 151 is customarily exercised at the request of a party.  Adjournments are usually made:

To enable applicants to seek advice or reconsider a position;

To enable applicants and their representative to confer;

For the emotional or physical comfort of a participant at the hearing

Because there is insufficient time to complete the hearing.  In such cases the matter will be adjourned until a specific date and time. When the adjournment is not until a specified date, the case will lose its priority in the list unless the Board is satisfied that the adjournment could not have been avoided by the actions of the applicant and the applicant's representatives.

The Board will also adjourn matters under s 152 when it has requested the Department to provide further information.

Where a Board sits as a quorum of two members, and those members cannot make a majority decision, the hearing must be adjourned under s149.

14.5 When will a tribunal refuse an adjournment?

No reasons are stated in the legislation.  When an adjournment is requested by an applicant the case may lose its priority in the hearing list if the adjournment could have been reasonably avoided by earlier actions of the applicant or the applicant's representative.

14.6 Does the Tribunal have the power to change the venue or hearing?

This is not stated in the legislation, however, sittings may be held in Australia in such places as are convenient (s 145) and bedside hearings have been conducted when necessary.

14.7 Is there provision for a confidentiality order?

The Board has power to withhold from the applicant, or release only to the applicant's representative, information it believes is confidential or which might prejudice the applicant's mental or physical health or wellbeing (s153). There are guidelines for exercising this discretion.

14.8
Does the Tribunal have power to award costs or payment of costs including the expenses of witnesses, reports or representatives?  If so, again whom and in what circumstances?

There is no power to award costs but the Department may pay the travel expenses of the applicant and witnesses (s132) and witnesses' expenses and fees (s 171).

14.9 Is there provision for the Tribunal to apply to a magistrate for a search warrant?

No.

14.10 Can medically qualified members carry out examinations or applicants?

No.

14.11 Does the Tribunal have the power to make an order staying or otherwise affecting the operation or implementation of the original decision pending the hearing before the Tribunal?

No

14.12
Does the Tribunal have any general contempt powers? 

Yes,  a person shall not obstruct or hinder the Board … or disrupt a hearing before the Board (s170).  The penalty is a fine of $2000 or 12 months imprisonment or both.

14.13 What are the penalties or sanctions when a party fails to comply with the Tribunal's orders?

There are no specific provisions for parties' refusal to comply with orders.

14.14 In giving its decisions does the Tribunal have all the powers of the original decision maker?

The Board may exercise all the powers and discretions that are conferred by the Act on the Commission in like manner as they are required by the Act to be exercised by the Commission (s 139(3)).

14.15 Does the Tribunal have power to reopen a hearing following receipt of further information following the hearing?

No.  Further evidence can not be received after the making of the final decision.

14.16 Does the tribunal have power to re-open a hearing to correct errors as, for example, under the slip rule?

Once the Board has published its reasons for decision it regards itself as functus officio.  However, in appropriate circumstances the slip rule would be used to correct manifest errors (s 140A).

15 OFFICIAL NOTICE

15.1 Do the Tribunal members use their specialist knowledge or expertise when making decisions?

In making a determination the Board is required to 'satisfy itself' in relation to aspects of the review using its own resources and exercising all the powers and discretions of the Commission (s 139 (2) and (3)).

15.2 Must Tribunal members who wish to rely on their special knowledge or expertise inform the parties and invite submissions or allow the opportunity to call contrary evidence?

The problem is not specifically dealt with in the Act or guidelines, but the general requirements for natural justice are relevant.  When a tribunal member has special knowledge the member is entitled to rely on their expertise without disclosing it. For example, Service Members are appointed because of their knowledge and experience of service life and conditions.  As a matter of practice personal knowledge is brought to the attention of applicants.

16. DECISION MAKING

16.1 Is the decision given in writing?

Yes (ss139(3) and 140).

16.2 Is there requirement for the tribunal to give reasons for its decision including its findings or fact?  If so, must reasons be given in writing or may they be given orally?

Yes (s140).  The decision, the findings, the evidence and the written statement of the reasons are to be prepared and served on the applicant or person authorised by the applicant and the Commission. 

16.3
When reasons are given orally, may a request for written reasons be made by either party?  Do any time limits apply?

Written reasons must be given in all cases (s140).

16.4 When a decision is given that is open to further review, must the Tribunal advise the parties as to their review rights, that is, name and location of review authorities and/or the manner for making and time limits associated with applications for review?

Yes the Board is to advise the applicant of the right to appeal to the AAT (s140).  As a matter of practice when the Board sends out its decision it also provides applicant's with addresses and phone number for the AAT and advocacy organisations and the relevant Legal Aid Commission offices.

16.5 Are all decisions published:  for example, in a report series or Tribunal journal?  If not, what criteria are adopted in deciding which decisions should be published?

As all the hearings are in private, there is no outside publication of decisions.  Applicants and their representatives receive a copy of the written reasons.

16.6 Are there time limits on making of a decision?

No.  As a matter of practice the presiding member ensures that decisions are prepared promptly and in practice, decision are generally published within 3 weeks of the hearing.  The Principal Member monitors the procedure closely.

16.7 Is the Tribunal bound by departmental policy?

No.  However under s 138 the Commission may make available to the Board policy guidelines but 'nothing in this section authorises the Commission to direct the Board with respect to its consideration of a particular review'.

16.8 How are decisions of the Tribunal made, that is, is unanimity needed or is a majority decision sufficient?

The decision is a majority decision ( s 149).  Where the quorum is two members on a tribunal and they cannot agree on a question arising in the review the Board is to adjourn and refer the matter to the Principal Member for the giving of directions or other action to reconstitute the Board or for a further hearing. 

16.9 Can the Minister or Department override the Tribunal's decision?

No,  The Minister can not, nor can the Department or the Commission.  The Commission can remedy a 'manifest error' in the date of effect set by the Board decision (s31(3)).  When an application for review has been made to the AAT the Commission may review a Board decision if the review has not been determined by the Tribunal (s31(2)).

16.10 Are there any guidelines as to how decisions should be reached?

On review the Board shall have regard to the evidence that was before the Commission and further relevant evidence before the Board; and the Board is under a duty to satisfy itself or to determine all matters which are relevant to the review (s 139).

17 PRECEDENTS

17.1 What role do prior decisions of the Tribunal play in later decision-making?

Each case is decided on the evidence before the Board in that case (s139).

17.2
What is the role of Federal Court and AAT Tribunal decisions in decision-making by the Tribunal (not concerning the same facts)?

There is nothing stated in the legislation.  In practice, the Board is bound by decisions of the Federal Court on questions of law and account is taken of decisions of the AAT.

17.3 What role do prior court or AAT decisions on the same facts play?

There is nothing stated in the legislation.

17.4 Is there a right to state a case to the AAT or the Federal Court?  Can a case on a matter or importance bypass the tribunal and go straight to the AAT or the Federal Court?

No.

17.5 What practical steps are taken to ensure consistency in Tribunal decision-making?

The Principal Member regularly examines a selection of Board decision to monitor the operations of the Board.  The practice of varying membership or particular panels of the Board, requiring members to sit in different jurisdictions and the general practice of having three member Boards, ensures an element of consistency in Board decisions.

18.
APPEALS

18.1 What provision is there for further review of decisions of the Tribunal?  Is there provision for full review on the merits?  If so, before the Tribunal or courts?  Under what circumstances?

All decisions by the Board, whether they have affirmed, varied, or set aside a decision of a delegate of the Repatriation Commission are reviewable on the merits by the AAT (s175).

In addition, there is a right of review by the AAT of decisions by the Principal Member or his delegate to dismiss an application when the applicant has failed to proceed (s 155A).

18.2 What are the Tribunal's determinative powers, that is, is it the final tribunal of fact?

No. There is right of review on the merits by the AAT (s 175).

18.3
What is the time limit for lodging an appeal, that is, after the reasons for the decision are received?

The time limit is three months (s176) except for dismissal cases which is usually 28 days (s155).

19 MISCELLANEOUS

19.1 Are the objects of the Tribunal specified in legislation?

No.  The broadly stated function of the Board is to review decision in respect of pensions (s135).  The Board is not bound by technicalities, legal forms or rules of evidence and should act according to substantial justice and the merits and all the circumstances of the case (s138(1)).
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